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In the United States Court of Appeals 
for the District of Columbia 


No. 7486 

John H. Weitlauf, appellant 

V. 

United States of America, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE USITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


STATEMENT OF THE CASE 

The appellant, John H. Weitlauf, hereinafter re¬ 
ferred to as plaintiff, brought suit against the 
United States in the District Court of the United 
States for the District of Columbia on February 18, 
1935, to recover benefits alleged to be due him under 
Section 401 of the War Risk Insurance Act, which 
provided for the payment of $25.00 a month if, 
within a limited period after becoming eligible to 
apply for war risk term insurance, he became 
totally and pei-manently disabled without having 
applied for such insurance (R. 1). 

In his petition the plaintiff alleged that he be¬ 
came totally permanently disabled while serving in 
the military forces of the United States between 
July 21, 1918, and July 29, 1918, and prayed judg¬ 
ment for $25.00 per month from July 25, 1918, the 
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alleged date of occurrence of total permanent dis- 
‘ ability. The petition further alleged that claim for 
insurance benefits was filed June 24, 1931, and de¬ 
nied February 11, 1935 (R. 1-3). 

■ The Government, by its answer (R. 36), denied 
that the plaintiff became totally permanently dis¬ 
abled between July 21,1918, and July 29,1918, and 
asserted that the court was without jurisdiction 
because the suit was “not timely filed, as provided 
bv law.” 

The court overruled the Government's motion 
for a directed verdict, made at the close of plain¬ 
tiff's evidence and at the close of all of the evidence, 
on the ground the action was not timely filed, and, 
pursuant to the jury verdict, entered judgment in 
! favor of the plaintiff on January 4, 1939 (R. 39). 

' The Government filed a motion to set aside the 
judgment or, in the alternative, gi-ant a new” trial 
(R. 38), and on March 1, 1939, the court entered 
an order setting aside the judgment and dismissing 
the action on the gi-ound that claim was not filed 
' within the time required by law (R. 40). The 
plaintiff filed notice of appeal therefrom on March 
21, 1939 (R. 41). 

The sole question presented by this appeal is 
i whether the coui't erred in sustaining the Gov¬ 
ernment's motion and entering the order dismissing 
the action. 

PERTINENT STATUTES 

The pertinent statutes involved are set forth 
i hereinafter in the Appendix, infra, p. 12-23. 
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SUMMARY OF THE ARGUMENT 

The suit was properly dismissed because— 

(A) It was not filed until February 18, 1935, 
more than five years after the latest date permitted 
by either the Act of May 2^ 1928, or the Code of 
the District of Columbia, and the provision of the 
Act of May 2^^1928, providing for the suspension 
of limitations during the pendency of the claim 
before the Veterans’ Bureau, did not operate to 
extend the time for filing suit beyond May 29,1929, 
because the time for bringing suit had expired 
when the claim was filed on June 24, 1931. 

(B) The Act of July 3,1930, extending the time 
for filing suits on term and converted insurance, 
did not extend the time for bringing suits on auto¬ 
matic insurance, and consequently the action was 
barred by limitations. 

ARGUMENT 

The court properly dismissed the suit because not 
brought within the time required by law 

It has been held that the time within which 
suit mav be brought to recover the automatic in- 
surance benefits provided by Section 401 of the 
War Risk Insurance Act (40 Stat. 409), is gov¬ 
erned either by the Act of May 29. 1928, amending 
Section 19 of the World War Veterans' Act, or the 
statute of limitations of the State in which the suit 
is brought. United States v. Precce, 85 F. (2d) 952 
(C. C. A. 10th), certiorari denied, 300 U. S. 660, 
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rehearing denied, 300 U. S. 687; United States v. 
Pastel!, 91 F. (2d) 575 (C. C. A. 4th)/ 

Under either limitation the j^resent suit is 
barred. The petition was filed February 18, 1935 
(R. 1), more than six years after the latest date 
permitted either by the Act of May 29,1928, infra, 
p. 14, or the Code of the District of Columbia, Title 
24, Section 341, infra, p. 23. The provision in the 
Act of May 29, 1928, for the suspension of limita¬ 
tions during the time the claim was pending before 
the Bureau, did not operate to extend the time be¬ 
yond May 29, 1929, because it appears from allega¬ 
tions of the plaintiff’s petition that the claim sued 
upon was filed Jmie 24, 1931, and was denied Feb¬ 
ruary 11. 1935 (R. 1). 

The Act of May 29,1928, authorized and limited 
the bringing of suits to recover the “automatic in¬ 
surance’’ benefits provided by Section 401 of the 
War Risk Insurance Act and to recover the bene¬ 
fits provided by contracts of yearly renewable term 
and United States Government life (converted) 
insurance. The Act of July 3, 1930, extended the 
time within which suit might be brought to recover 
the benefits of yearly renewable term and United 
States Goveniment life insurance, but did not ex¬ 
tend the time within which suit might be brought 
for the benefit provided by Section 401 of the War 
Risk Insurance Act. The plaintiff agi-ees that the 

^ See, also, Lamb v. United States (W. D. Mo.), decided 
July 8, 1933, not reported, which is set forth in the Appen¬ 
dix, infra, p. 16. 
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limitations provision in the Act of July 3, 1930, is 
not applicable, but urges that there is no limitation 
whatever upon suits on automatic insurance (Br., 
pp. 8, 9). He seeks to invoke the clause in the 
Act of July 3, 1930, providing that ‘‘No State or 
other statute of limitations shall be applicable to 
suits filed under this section. ’ ’ But this clause, like 
the provision extending the time for suit, was 
clearly limited to yearly renewable term and United 
States Government life insurance. An intention 
to place the United States in the predicament of 
consenting to suit for this statutory benefit, but 
placing no restriction upon the bringing of such 
suit, would be opposed to long-established policy 
and, we submit, may not be implied unless ex¬ 
pressed in unmistakable language. Campbell v. 
Haverhill, 155 U. S. 610, 616. 

The identical question here presented was in¬ 
volved i n Unite d States v. Preece, supra, and in de¬ 
livering the opinion of the court Judge Bratton dis¬ 
cussed the applicable statute in the following clear 
and concise manner: 

It is settled to the point of being axiomatic 
that the United States can be subjected to 
suit onlv with its consent; that such consent 
may be granted with attached conditions or 
restrictions as to time and place; and that 
the courts are not free to extend the liabilitv 
to suit beyond the plain language of the 
grant. Price v. United States, 174 U. S. 373, 
19 S. Ct. 765, 43 L. Ed. 1011; Reid v. United 
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States, 211 U. S. 529, 29 S. Ct. 171, 53 L. Ed. 
313; Illinois Cent. R. Co. v. Public Utilities 
Commission, 245 U. S. 493, 38 S. Ct. 170, 62 
L. Ed. 425; United States v. Alberty 
(C. C. A.), 63 F. (2d) 965. 

It was provided in section 405 of the War 
Risk Insurance Act (40 Stat. 410) that in 
the event of a disagi-eement respecting a 
claim under a contract of insurance, suit 
could be brought against the United States 
in the District Court of the District in w’hich 
the beneficiaries or anv one of them resided. 
The act thus granted consent to be sued and 
fixed the place at which the right should be 
exercised, but it was silent as to time; and the 
first three amendments did not relate to that 
question. In the absence of a federal stat¬ 
ute, the courts applied the statute of limita¬ 
tions of the state in which the suit was filed. 
Stanley v. United States (D. C.), 23 F. (2d) 
870; Jackson v. United States (D. C.), 24 
F. (2d) 981 (reversed on other grounds (C. 
C. A.) 34 F. (2d) 241, 73 A. L. R. 316; Id., 
281 U. S. 344, 50 S. Ct. 294, 74 L. Ed. 891); 
United States v. Sligli (C. C. A.), 24 F. (2d) 
636 (judgment vacated because act of May 
29, 1928, had become effective and applied. 
Sligh V. U. S., 277 U. S. 582, 48 S. Ct. 600, 
72 L. Ed. 998). The act of May 29, 1928, 
added a provision that suit should not be 
allowed under the section unless it be 
brought within six years after the right of 
action accrued or within one year from the 
effective date of the act, whichever is the 
later date; that the right of action should be 
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deemed to have accrued on the happening of 
the contingencv on which the claim is 
founded; and that in computing the time the 
I)eriod intervening between the filing of the 
claim in the Bureau and its rejection should 
be excluded. That was the initial federal 
statute fixing the time within which such a 
suit must be instituted, and it applied to all 
kinds of war risk insurance. Then came the 
act of July 3,1930. Section 4 (38 U. S. C. A. 
§ 445) re-enacted the provision authorizing 
suits against the United States and provided 

that no suit on veai’lv renewable term insur- 

• ^ 

ance should be allowed unless brought 
within six years after the cause of action 
accrued or within one vear after the date on 
which the act was approved, whichever is 
later; and that no suit should be allowed on 
converted insurance unless brought within 
six vears after the cause of action accrued. 
Like provision w’as made for the exclusion 
of the time intermediate the filing of the 
claim and its rejection- It wdll be noted that 
in departure from the earlier statute the pro¬ 
vision is textuallv confined to vearlv renew- 
able term insurance and converted^ insur¬ 
ance. Automatic insurance is neither I’enew- 
able term insurance and converted insur¬ 
ance. It cannot become effective miless the 
soldier dies or becomes totally and perma¬ 
nently disabled. In either event, it is a ma¬ 
tured claim at the time it is issued; and it 
cannot be renewed or converted. It must 
be presumed that the Congress had these dis- 

179495—30 - 2 
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tinguishing attributes in mind at tbe time 
the statute was enacted. The material 
change in language can be given no other 
rational effect than a considered legislative 
intent to confine the newly fixed time to 
vearlv renewable term insurance and con- 
verted insurance and to exclude all other 
kinds. A contrarv conclusion would do vio- 
lence to recognized rules of statutory con¬ 
struction. Accordingly, automatic insur¬ 
ance does not come within the extended 
period provided by that act. 

Decision of this case does not present need 
for exploration as to whether the act of 1928 
was thus repealed in respect to automatic 
insurance or by some legerdemain remained 
intact, because the result is the same in either 
event. The right of action accrued in 1917. 
It is alleged in the complaint that the claim 
was presented to the Bureau in May 1931; 
that it was rejected in July 1931; that the 
period elapsing between the filing and the 
denial exceeded fourteen months; and that a 
disagreement has existed since July 1932. 
There is a manifest conflict in the allega¬ 
tions as to whether the claim was rejected in 
1931 or in 1932. No proof was offered to 
clarify the conflict, but it was stipulated that 
there was no question as to a disagreement, 
and we are persuaded that rejection oc¬ 
curred in the latter year. The suit was filed 
in August 1932. If the statute was not re¬ 
pealed, the suit came too late because it was 
instituted more than six years after the right 
of action accrued and more than one year 


9 


after tlie date on which the act was approved, 
excluding the period during which the claim 
pended before the Bureau. If the statute 
was repealed, the domestic law of the state 
applies, and it provides that an action on 
contract shall be commenced within six years 
after the right of action accrued. Section 
104-2-22, Revised Statutes of Utah 1933. 
Excluding the period during which the claim 
awaited action in the Bureau, the suit was 
begun long after the permitted time expired. 
In either circumstance, plaintiff waited too 
long to institute the suit and that extin¬ 
guished the remedy. Finn v. Un ited States, 
123 U. S. 227, 8 S. Ct. 82, 31 L. Ed. 128; 
Lipich\. United States (C. C. A.) 80 F. (2d) 
418; United States v. Valndza (C. C. A.) 81 
F. (2d) 61^; Miller y. United States (D. C.) 
57 F. (2d) 889; Henry v. United States 
(D. C.) 15 F. Supp. 651 (pp. 953-954). 

The Fourth Circuit Court of Appeals, in United 
States V. Pastell, supra, reached a similar conclu¬ 
sion. Judge Soper, delivering the opinion, stated: 

But we are in accord with the view ex¬ 
pressed by the Circuit Court of Appeals for 
the Tenth Circuit in United States v. Preece, 
85 F. (2d) 952, where it was held that the 
benefits of the Act of July 3,1930, were con¬ 
fined to yearly renewable term insurance 
and converted insurance, and no provision 
was made for the further extension of the 
period of limitations governing suits for au¬ 
tomatic insurance. It will have been noticed 
that the terms of the Act of May 29, 1928, 
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are sufficiently broad to cover all forms of 
war-risk insurance, but the Act of July 3, 
1930, expressly mentioned yearly renewable 
term insurance and United States govem- 
ment life (converted) insurance, but omits 
all mention of automatic insurance; and we 
are forced to conclude, as did the court in 
the cited case, that the omission was sig¬ 
nificant, especially in view of the established 
rule that the United States can be sued onlv 
with its consent, and even when consent is 
given, the courts are not free to ignore the 
accompanying conditions or restrictions so 
as to extend it beyond the plain language of 
the grant. It follows that unless the ref¬ 
erences to term insurance and converted in¬ 
surance in the act may be fairly interpreted 
to include automatic insurance, the period 
for suit against the United States, based on 
claims for automatic insurance, was not en¬ 
larged. In our opinion such an interpreta¬ 
tion is not permissible, for Congress in its 
treatment of the general subject of war-risk 
insurance has itself established distinctions 
between the three kinds of risks (pp. 577- 
578). 

***** 

The deliberate intention to create three 
several forms of insurance and to distin¬ 
guish between the rights and obligations of 
the parties to the different contracts is mani¬ 
fest in these acts. AVhen, therefore. Con¬ 
gress specifically conferred the privileges of 
the Act of July 3, 1930, upon two of the 
classes and omitted mention of the third, we 
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are led to believe that the omission was in¬ 
tentional. The terms descriptive of the 
specified classes are so definite that we can¬ 
not construe them so broadlv as to include 
automatic insurance. The latter is clearly 
not veariv renewable term insurance, for the 
death or disability which brings it into being 
at the same time instantlv matures it, and it 
does not rmi for a vear or anv other term. 
Xor does it constitute any form of converted 
insurance which runs for life or for a speci¬ 
fied period and was designed by Congress to 
take the place of the term insurance which 
was current on the conversion date. Con¬ 
version of automatic insurance alreadv ma- 
tured was never contemplated (p. 579). 

See also Higgins v. United States (S. D. Ohio), 
decided August 26,1939, not reported, which is set 
forth in the Appendix, infra, p. 20. 

CONCLUSION 

As the suit was not timelv filed, it is respectfullv 
submitted that the judgment should be affirmed. 

D.wid a. Pine, 

United States Attorney. 

Julius C. Martin, 

Director, Bureau of 
War Risk Litigation, 

Wilbur C. Pickett, 

Special Assistant to the 
Attorney General. 

Kenneth E. Spencer, 

Attorney, Department of Justice. 

September 1939. 


APPENDIX A 


STATUTES INVOLVED 

Section 400 of the War Risk Insurance Act of 
October 6, 1917 (40 Stat. 409), provided for the 
granting to enlisted men, and to persons under cer¬ 
tain other classifications of— 

insurance against the death or total perma¬ 
nent disability of any such person in any 
multiple of $500, and not less than $1,000 or 
more than $10,000, upon the payment of the 
premiums as hereinafter provided. 

Section 401 of the War Risk Insurance Act, in¬ 
sofar as herein relevant, reads as follows: 

That such insurance must be applied for 
within one hundred and twenty davs after 
enlistment or after entrance into or employ¬ 
ment in the active service and before dis¬ 
charge or resignation, except that those per¬ 
sons who are in the active war service at the 
time of the publication of the terms and con¬ 
ditions of such contract of insurance may 
apply at any time within one hundred and 
twenty days thereafter and while in such 
seiwice. Any person in the active service on 
or after the sixth day of April, nineteen hun¬ 
dred and seventeen, who, while in such ser¬ 
vice and before the expiration of one hun¬ 
dred and twenty days from and after such 
publication,- becomes or has become totally 

= Tlie terms and conditions of the war-risk insurance con¬ 
tract to be issued were set forth in Bulletin Xo. 1, published 
October 15,1917. 
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and permanently disabled or dies, or has 
died, without having applied for insurance, 
shall be deemed to have applied for and to 
have been granted insurance, payable to the 
person during his life in monthly install¬ 
ments of $25 each. * * * 

The provisions of Section 401 remained a part 
of the War Risk Insurance Act through all amenda- 
toiy legislation, the amendments in no way affect¬ 
ing the question here involved,^ but were omitted 
from the World War Veterans’ Act of June 7, 
1924 (43 Stat, 607), and subsequent amendments 
thereto. 

C’onsent to sue the Government for war risk in¬ 
surance benefits was fii'st conferred bv Section 405 
of the War Risk Insurance Act of October 6, 1917 
(40 Stat. 410), which provided: 

That in the event of disagreement as to a 
claim under the contract of insurance be¬ 
tween the bureau and any beneficiary or 
beneficiaries thereunder, an action on the 
claim may be brought against the United 
States in the district court of the United 
States in and for the district in which 
such beneficiaries or any one of them 
resides. * * * 

® Sec. 19 of the Act of June *25. 1918 (40 Stat. 609. 614), 
amended Sec. 401 of the War Risk Insurance Act so as to 
enlarge the list of permissible beneficiaries. Public Res. No. 
22, 65th Congress, approved February 12, 1918 (40 Stat. 
438), granted an extension of time to apply for war-risk 
insurance and provided that nothing herein should be con¬ 
strued to effect an extension of the automatic insurance be¬ 
yond February 12, 1918. Sec. 12 of the Act of December 
24. 1919 (41 Stat, 371. 374), extended the period for auto¬ 
matic insurance protection to Xovember 11, 1918. 
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This provision was later embodied in Section 13 
of the War Risk Insurance Act, as amended by the 
Act of May 20,1918 (40 Stat. 555), and was carried 
forward as a part of Section 19 of the World War 
Veterans’ Act of June 7, 1924 (43 Stat. 607, 612). 
Section 19 of the World War Veterans’ Act, 1924, 
was subsequently amended by the Act of March 4, 
1925 (43 Stat. 1302), the Act of May 29, 1928 (45 
Stat. 964). and the Act of Julv 3, i930 (46 Stat. 
991). 

The amendment contained in the Act of May 29, 
1928, consisted in the addition of the following 
clauses: 

No suit shall be allowed under this section 
unless the same shall have been brought 
within six years after the right accrued for 
which the claim is made, or within one year 
from the date of the approval of this amend¬ 
atory Act, whichever is the later date: Pro¬ 
vided, That for the purposes of this section 
it shall be deemed that the right accrued on 
the happening of the contingency on which 
the claim is founded: Provided further, 
That this limitation is suspended for the 
period elapsing between the filing in the bu¬ 
reau of the claim sued upon and the denial 
of said claim bv the director. * * * No 

State or other statute of limitations shall be 
applicable to suits filed under this section. 
This section shall apply to all suits now pend¬ 
ing against the United States under the pro¬ 
visions of this section. 

The amendment of July 3, 1930, further ex¬ 
tended the time within which specified suits might 
be brought and, insofar as relevant, provided: 

No suit on yearly renewable term insur¬ 
ance shall be allowed under this section un- 
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less the same shall have been brought within 
six years after the right accrued for which 
the claim is made or within one year after 
the date of approval of this amendatory Act, 
whichever is the later date, and no suit on 
United States Government life {converted) 
insurance shall be allowed under this section 
unless the same shall have been brought 
within six years after the right accrued for 
whicli the claim is made: * * * [Em¬ 
phasis supplied.] 

This amendment also contained the same pro¬ 
vision as the Act of May 29, 1928, relative to the 
time the right shall be deemed to have accrued, to 
the suspension of limitations during pendency of 
claim before the Veterans’ Administration, and to 
the inapplicability of any State or other statute 
of limitations. 



APPENDIX B 


IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE WESTERN DI\HSION 
OF THE WESTERN DISTRICT OF MIS¬ 
SOURI 


No. 8461 

Harrison O. Lamb, plaintiff 

V. 

United States of America, defendant 

MEMORANDUM OPINION 

The defendant has demurred to plaintiff’s peti¬ 
tion. The question involved is whether the auto¬ 
matic insurance provided for in the Congressional 
Act of October 6,1917, survived the limitation fixed 
by the Congress, approved May 29,1928. 

Plaintiff’s amended petition alleges that he was 
inducted into the service of the United States as a 
soldier on April 22,1917. 

He further says that he received injuries on May 
3, 1917, which resulted in his total and permanent 
disability. 

According to the petition he did not apply for 
insurance, but he claims his right to recover at the 
rate of $25.00 per month in virtue of the following 
provision of Section 401, War Risk Insurance Act, 
approved October 6,1917. 


( 16 ) 
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Any person in the active service on or 
after the 6th day of April 1917, who, while 
in such service, and before the expiration of 
120 days from and after such publication, 
becomes or has become totally and perma¬ 
nently disabled * * * without ha^^ng 
applied for insurance, shall be deemed to 
have applied for and to have been granted 
insurance, payable to such person during his 
life in monthly installments of $25.00 each. 

If, therefore, the plaintiff became totally and 
permanently disabled within the pro^'ision of this 
section, he would be entitled to recover unless a 
Congressional Act interposed a bar to such re¬ 
covery. 

According to the petition, plaintiff became per¬ 
manent! v and totallv disabled at the time of his 
alleged injury May 3, 1917, and right of recovery 
would continue to exist imtil Congi’ess passed a 
limitation thereon. 

By Act approved May 29, 1928, the following is 
apposite: 

No suit shall be allowed under this section 
unless the same shall have been brought 
within six years after the right accrued for 
which the claim is made, or within one year 
from the date of the approval of this amend¬ 
atory act, whichever is the later date: Pro¬ 
vided, That for the purpose of this section 
it shall be deemed that the right accrued on 
the happening of the contingency on which 
the claim is founded. 

Assuming that the right accrued to the plaintiff 
on May 3, 1917, this amendment would bar his 
action on May 3,1923, except for the saving clause 
which permitted suit ^S\*ithin one year from the 
date of the approval of this amendatory act.’’ 
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It does not appear from the petition that plaintiff 
filed suit within one year from May 29, 1928. 
Neither does it api)ear from the petition that a 
claim was presented so as to suspend the rmining 
of the statute. 

It is provided in said amendatory act that ‘‘this 
limitation is suspended for the period elapsing be¬ 
tween the filins: in the Bureau of the claim sued 
upon and the denial of said claim by the director.'^ 
Ai>parently it was the purpose of the Congress to 
provide for suits within a year after the amend¬ 
ment. This limitation could be suspended by the 
filing of a claim within the year, which would toll 

the statute until there was a denial bv the director. 

•/ 

The petition does not allege that either of these 
things was done. It is true that there is a recital 
that a claim was filed and ‘‘request was made of the 
United States Veterans’ Bureau for automatic in¬ 
surance benefits’’ on October 23, 1925. This was 
neai-ly three years before the amendment. The pe¬ 
tition savs that “no action was taken on said re- 
quest by the said Bureau.” It does not seem rea¬ 
sonable that the C’ongress contemplated that pre¬ 
vious requests for the insurance would have the 
effect to suspend the running of the statute. 

Laws are not to be considered as applying to 
cases that arose before their passage, unless that 
intention be clearly declared. Shwab \s. DojjJe, 
258 U. S. 529. 

Moreover, since no action was ever taken by the 
Bureau upon this request, it could not form the 
basis for a disagreement. Plaintiff relied for his 
disagreement upon a claim presented on September 
4, 1931. and a denial thereof by the director on 
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March 10, 1932. This is the claim and denial used 
as a basis for a disagreement and suit. 

It might be contended that the amendment of 
July 3, 1930, opened the way for the filing of this 
suit. An inspection of that amendatory act dis¬ 
closes that it referred solely to ‘^yearly I'enewable 
term insurance” and not to automatic insurance, 
which forms the basis of plaintiff’s claim. 

Moreover, that enactment contained a similatr 
limitation which required that suit be filed within 
one year from the approval of the Act, or on or 
before July 3,1931. 

According to the petition, plaintiff did not pre¬ 
sent his claim until September 4.1931. Even if the 
section applied, the claim was not presented within 
the period allowed by Congress. It should be ruled 
that the request of October 23, 1925, would not 
constitute a sufficient basis for this suit. Even if 
otherwise it tolled the limitation fixed by the Con¬ 
gress, it was never acted upon by the director of 
the Veterans’ Bureau and therefore no disagree¬ 
ment ever arose thereon. It is the claim denied by 
the director which would toll the statute and no 
other. 

In view of the foregoing, the demurrer to plain¬ 
tiff’s petition should be sustained. 

It is so ordered. 

Kansas City, Missouri, July 8,1933. 

Albert L. Ree^ts, 
United States District Judge. 

Katherine Field, 

Designated Clerk. 



i IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT 
OF OHIO, EASTERN DIVISON 

' No. 3083— ^At Law 

N. J. Higgins et al., plaintiffs 

V. 

The United States of America et al., defendants 

MEMORANDUM 

Underwood, District Judge: 

' This cause was tried to a jury before a former 
jucliie of this Court and a verdict was rendered for 
the plaintiffs. A motion for a new trial is pending 
but is not considered herein. The immediate ques- 
i tion is that presented by a motion of the defendants 
asking that the verdict be set aside and the case dis¬ 
missed. 

' The first branch of this motion should be over- 
' ruled. It alleges that the automatic insurance pro¬ 
vision of the War Risk Insurance Act, as amended, 
under which this case was brought, was repealed 
inferentially by the Economy Act (38 U. S. C. A. 

' 717) and so plaintiffs no longer have any right 
upon which to sue. This theory is expressly and di¬ 
rectly overruled by the Supreme Court of the 
• United States in United States v. Jackson, 302 
U. S. 628 (1938). 

The second branch of defendants’ motion to set 
' aside the verdict and to dismiss the suit appears to 
be well taken and should be granted. This branch 
states that the suit was not filed within the time 
prescribed by law\ In other words, that the statute 
of limitations had run. 
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On May 29, 1928, the first limitation as to time 
was placed on the right to sue under the Insurance 
Act. The limitation is strictly on the right to sue, 
not on the right to file a claim and to have it allowed 
if the Veterans’ Bureau sees fit. This 1928 Act pro¬ 
vided “No suit shall be allowed imder this section 
(§ 19) unless the same shall have been brought 
within six vears after the right accrued for which 
the claim is made, or within one year from the date 
of approval of this Amendatory Act, whichever is 
the later date: * * 45 Stat. 964, 38 U. S. 

C. A. 445. 

Therefore under the provisions of this section, 
the plaintiffs’ right to sue was barred. The right 
accrued at the soldier’s death in 1917, therefore the 
statute ran as the following time: six-year period, 
1923; one-year period, 1929. Before either of these 
dates no suit was filed, nor was any claim filed with 
the Bureau to toll the running of the statute. 

The next statute enacted on this subject was in 
1930. It reenacted the first paragraph of § 19 as 
found in Stat. 1302 and then provided “No suit on 
yearly renewable term insurance shall be allowed 
under this section unless the same shall have been 
brought within six years after the right accrued for 
which the claim is made or within one vear after the 
date of the approval of this amendatory act, which¬ 
ever is the later date, and no suit on United States 
Government life (converted) insurance shall be al¬ 
lowed under this section unless the same shall have 
been brought within six years after the right ac¬ 
crued for which the claim is made * * 46 

Stat. 992, 38 Stat. U. S. C. A. 445. 

The plaintiffs contend that this amendment re¬ 
vives all insurance barred by the previous amend- 
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ment, 95 Stat. 964, and leaves no limitation at all 
on the right to sue on automatic insurance. This is 
because automatic insurance has been construed not 
to be the same as converted and renewable term 
insurance. Umfed States v. Jackson, supra. 

The defendants agree that automatic insurance is 
not the same as converted and renewable term in¬ 
surance, but contend that the amendment in 46 Stat. 
992 did not revive the automatic insurance, but left 

it barred bv the Act in 45 Stat. 964. 

* 

Tlie decisions of the Federal Courts support the 
defendants' position. They hold that automatic 
insurance was purposely left barred by Congress. 
United States v. Preece, 85 F. (2d) 952 (C. C. A. 
10th, 1936); motion for certiorari denied, 300 U. S. 
660, and rehearing denied, 300 U. S. 687; United 
States V. Pastel], 91 F. (2d) 575 (C. C. A. 4th, 1937). 
See Stephens v. United States, 85 F. (2d) 570 (C. 
C. A. 6th, 1936). Therefore the plaintiffs’ right to 
sue had expired before this action was commenced. 

Tliough this argument is apparently conclusive, 
still it appears that no statute of limitations that 
ever applied to automatic insurance or even 46 
Stat. 992 was complied with, since plaintiffs did not 
file suit within the time allowed after the denial of 
their claim bv the Veterans’ Bureau. 

The motion to set aside the verdict and dismiss 
the case should be, and the same hereby is, 
sustained. 

Til at this action should be, and the same hereby 
is, dismissed. Enter accordingly. 

Underwood, 

Judge, U. S, D. C, 


APPENDIX C 


The Code of the District of Columbia, Sec. 341: 

No action shall be brought * * * upon 
any simple contract, express or implied, 
* * * after three years from the time 
when the right to maintain any such action 
shall have accrued. 
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